BEFORE THE LAND USE HEARINGS EXAMINER
CLARK COUNTY, WASHINGTON

REGARDING THE APPLICATION FOR A PRELIMINARY ) FINAL ORDER

PLAT TO SUBDIVIDE AN APPROXIMATE 34.27-ACRE )

PARCEL INTO 145 SINGLE-FAMILY RESIDENTIAL LOTS ) MERRITT’S

AND 1 COMMERCIAL LOT IN 3 PHASES USING THE ) HIDEAWAY

COUNTY’S DENSITY TRANSFER PROVISIONS IN THE ) SUBDIVISION

R1-6 AND CH ZONE DISTRICTS IN THE ) PLD2004-00041;
)

UNINCORPORATED CLARK COUNTY, WA. SEP2004-00066;
HAB2004-00083;

ARC2003-00073

APPROVED wiITH CONDITIONS

INTRODUCTION

The subject property, which is located at 8809 NE 88th Street, is zoned R1-6 and CH.
Surrounding properties are zoned R1-6, R1-7.5, and CH. The site is relatively flat, with
wetland and habitat areas. There is an existing residence with accessory buildings, all of
which would be removed. The Applicant is proposing a 3-phase development, which includes
145 single-family residential lots using the county’s density transfer provisions, and 1
commercial lot. Phase 1 would include the development of single-family residential lots 1-53
and 61-145, as well as a 3.73-acre wetland mitigation tract. Phase two would include the
development of single-family residential lots 54-60. Phase 3 includes lot 146, which is
currently commercial, but the Applicant has indicated that they will seek to rezone this
property to single-family residential in the future. There is no current development proposal
for Phase 3 which is west of Curtin Creek. This application includes requests for SEPA,
habitat permit, wetland permit, and archeological review.

Location: 8809 NE 88th Street; Parcel Number 155968-000 located in the
Northeast Quarter of Section 5, Township 2 North, Range 2 East of
Willamette Meridian; and the Southeast Quarter of Section 5, Township
2 North, Range 2 East of Willamette Meridian

Applicant: Aho Construction I, Inc.
Attn: Tom Arrowsmith
5512 NE 109th Court, Suite 101
Vancouver, WA 98662

Comp Plan: Urban Low Density Residential, General Commercial
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Zoning: R1-6, CH

Applicable Laws:  Clark County Code Sections: 12.05A (Transportation); 13.04 (Flood
Control District); 13.08A (Sewer); 13.29 (Stormwater and Erosion
Control Ordinance); 13.36 (Wetlands); 13.40A (Water); 13.51 (Habitat
Conservation); Title 15 (Fire Protection); Title 17 (Land Division);
18.65 (Impact Fees); 18.308 (Single-Family Residential Districts);
18.313 (Commercial Districts); 18.327 (Floodplain Combining
Districts); 18.411 (Interpretations and Exceptions); 18.600 (Procedures);
20.06 (SEPA); Title 24 (Public Health); 40.350.020 (Concurrency); and
RCW 58.17 (State Platting Laws).

HEARING AND RECORD

The original Public Hearing on this matter was scheduled for August 5", 2004, but the matter
was continued without a hearing to August 26, 2004. At the hearing, the record was kept open
for 10 days to allow additional comment and another 10 days after that to allow for the
Applicant’s rebuttal. The record was closed on September 15, 2004. A record of all testimony
received into the record is included herein as Exhibit A (Parties of Record), Exhibit B (Taped
Proceedings), and Exhibit C (Written Testimony). These Exhibits are filed at the Clark County
Department of Community Development.

The Examiner has conducted an unaccompanied site visit prior to the Hearing.

Pre-first hearing communications:

On August 4, 2004 Keith Hirokawa filed a SEPA appeal of the County’s July 21, 2004 DNS
on behalf of the Friends of Curtin Creek (“Friends”) and John Bishop concerning the
Applicant’s “potential impacts on Curtin Creek, the associated floodplain, riparian habitat and
wetlands, and to the presence of threatened and endangered species in Curtin Creek.” (Ex. 28)
See SEPA discussion below for the resolution of the SEPA appeal issues.

Also received August 4, 2004 is a memorandum/letter from Tracy Fleming, referring to herself
as wildlife biologist and a private citizen (Ex. 30) going on record as opposing any further
development within the Curtain Creek drainage. She makes three points:

1) The area is inappropriate for development because it is sensitive due its draining
features and seasonal flow fluctuations which will be exacerbated by additional
impermeable run-off.

2) Curtin Creek, although now damaged can be restored and argues that presence of
Coho, steelhead in the lower portions argues for restoration of this portion.

3) Need for open space.

Continuance period communications:
Staff issued revised recommendations and findings for this development on August 19, 2004
(Ex. 35) and these are reflected in this decision.
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On August 20, Minister and Glaser acknowledged that the Applicant is volunteering to install:

. northbound left turn lane at the intersection of NE 94" Avenue/NE 88" Street and
provide for minimum of 150" of vehicle storage, and
. northbound left turn lane at the intersection of NE 94" Avenue/NE 86™ Street and

provide for minimum of 250" of vehicle storage. (Ex. 36)

On August 26, 2004 Ecological Land Services responded to the SEPA appeal prepared by Mr.
Hirokawa and addressed the environmental issues. (Ex. 38). The author’s resumes, Francis
Naglich and Mara McGrath, are attached as Ex. A to the Applicant’s closing brief (Ex. 48).

On August 26, 2004 Mr. Hirokawa wrote again reasserting his previous SEPA appeal
comments and objecting to phased review as practiced by the County. He also objected to
habitat buffer averaging because decreases on one side of the creek are off set by increases on
the other side of the creek. (Ex. 39). These issues will be addressed in the appropriate findings
below.

Mr. Hirokawa also objects to road modification reducing the sidewalk width along NE 86" and
ME 89" because staff findings conclude that the alternative design will be adequate, whereas
the standard for granting modifications in CCC 12.05A.660 (1) (a) is equal or superior. He
also raises the question of whether the proposed storm water system is undersized.

Also on August 26, 2004 Thomas Lonergan PE of Hopper Dennis responds to Staff
Stormwater and floodplain comments which will be addressed in those findings. (Ex. 40).
Finally, Jeff Wise PE in Ex. 43 comments on turning movement analysis for a conditionally
approved 35' curb radii, and concluding that it will work for small tractor trailer (WB-40)
trucks which are likely to access the site especially after it will be rezoned residential.

August 26, 2004 Hearing Testimony

Dan Carlson, the County’s lead planner on this application, provided an overview of this
application and its associated Staff Report. He noted that the original hearing on this
development was continued until this evening; staff had problems with the Applicant’s
concurrency study and stormwater reports and had originally recommended denial. Since
then, the Applicant has submitted a revised traffic study and stormwater plan and staff now
finds that these items satisfy existing code, and is recommending approval of this application,
subject to the conditions of approval. Consequently Ex. 35, a memo from staff to the
Examiner, changes the recommendation to one of approval.

Going over significant developments since the issuance of original Staff Report, Ex. 28 is an
appeal letter on the SEPA determination of non-significance from the Friends of Curtain
Creek. Staff finds that the application, as now proposed, can satisfy the applicable County
codes and standards and that therefore SEPA appeal should be denied. Exhibits 39 and 40 raise
questions about transportation and stormwater regulations.

Ali Safayi, the County Engineer on this application, said there are three main issues raised in
these Exhibits: transportation concurrency and safety (sidewalk modifications), stormwater
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and SEPA approval. There are existing 5-foot sidewalks in the neighborhood and such width
would be adequate to serve the development as well, especially given that the Applicant is
applying for a rezone to a residential use. He explained that infiltration trenches located under
the sidewalk are difficult to maintain and they are experimental, so there may some potential
for failure, which is why they should be installed in areas behind the sidewalk (Condition A-
32, now A-23). He warned that preliminary approval of the size and location of the water
quality facility does not guarantee approval. During engineering review Clark County reviews
the proposal on behalf of the public. Finding 4 expresses concern of the potential impacts of
the run off on the neighboring property. The Applicant has submitted additional information
addressing these concerns (See Ex. 40). Based on the evidence in the record, Staff
recommended approval of this application, subject to the conditions of approval included in
the Staff Report.

Randy Printz, the Applicant’s attorney, said there is a substantial amount of evidence in the
record, much of it introduced since the original Staff Report was produced. He noted that the
Applicant has filed a brief in response to the SEPA appeal (See Ex. 44). The application meets
all applicable density requirements. The Applicant has introduced a wealth of SEPA-related
documentation. He explained that the Applicant has worked to satisfy Staff’s concerns,
including the stormwater management system and transportation concurrency.

Sight distance is more than 500 feet, well in excess of code, and the accident history of the
relevant intersections is well within the applicable safety standards.

Road modification for a 5-foot sidewalk has been granted. The property west of the ditch is
commercial.

An amicable resolution was also achieved on the carrying capacity of the road traversing the
site.

The Applicant believes proposed Condition A-27 (A-17 in the revised numbering) which
excludes direct street access to Padden Expressway is not one the County can enforce, at least
today, under this application; the Applicant objects to this condition because it covers all
phases. At issue is the difficulty of extending NE 86" west over the creek. It is premature to
cut off access to Padden for Phase 3. The time to argue about this issue is site plan approval
for Phase 3.

With respect to stormwater, the County has essentially said that while they do have some
concerns, they’re willing to deal with them under final engineering approval. He said he would
prefer not to have to argue about this later. Findings 1, 2 and 3 are fine; Finding 4 (Ex. 35) is
more problematic. Staff’s concern is that the property slopes to the north because drainage
generally moves to the northwest and Staff is concerned that we will flood the neighbors to the
north. Mr. Printz provided a diagram illustrating how the lots in question will be graded,
drained and swaled to prevent any stormwater from leaving the site in that direction. He also
provided the engineer’s drainage calculations for the portion of the site that drains to the north
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(Ex. 40); what this shows is that the proposed plan would actually significantly improve
drainage to the north.

Mr. Printz continued that the Applicant is willing to work with Staff on Finding 5 at final
engineering. Finding 7 raises a concern about an impermeable layer of soil present at a depth
of about 5 feet over a portion of the site; he noted that a total of 34 test pits were dug, all to a
depth of 9.5-15 feet. The County stormwater ordinance encourages infiltration; he noted that,
particularly in the northeast part of the site, the test pits show that the soils are highly
permeable, at 1,000 inches per hour. Elsewhere, on the westerly third of the site, where
infiltration is less, stormwater runoff will be treated and piped east, rather than using an
infiltration system. He read the relevant section of a letter, dated August 26, regarding the fines
content of the soil, noting that fines are not a concern at this site because there are no fines of
sedimentation in any of the test pits (See also Ex. 45).

Staff also raised a concern about a potentially high groundwater table; the Applicant’s civil
engineering firm has produced a stormwater analysis that shows that groundwater is 22 to 55
feet below ground. Our infiltration will occur at a maximum depth of 10 feet, well within the
four-foot separation criteria. We used a more conservative mapping of the floodplain by West
Engineering. Applicant is now working on exact infiltration locations outside the floodplain.
We do not believe that a groundwater analysis is necessary, contrary to Staff’s
recommendation. Printz added that this site is well outside Curtain Creek’s floodplain.

With respect to the wetlands and habitat issues raised by the appellant, there is a brief from
ELS in the record (Ex. 38) that specifically responds to each of the concerns raised, Mr. Printz
continued. What is out there today is an alfalfa and oat field that is routinely farmed right up to
the banks of this ditch. There is a small jurisdictional wetland, 1.33 acres, on the west side that
also gets tilled and mowed. The appellant argues that Curtin is a Class 1 or 2 stream, and
should get a 300-foot buffer. This is grossly inaccurate. Class 1 is an identified shoreline of the
state and Curtain Creek cannot be considered a Type 1 stream. To be a Type 2 stream, the
creek must be 20 feet wide and provide functional spawning or rearing habitat for fish; there is
no evidence in the record that would show that for Curtain Creek, which is shown as a Type 3
stream in the County’s records.’ Curtin Creek is approximately 3 feet wide, shallow with a
sandy bottom. Both the County and WDFW agree on that designation. The buffer for a Type 2
stream is 200 feet and may be averaged under County ordinance. The Applicant has also added
a substantial amount of habitat enhancement with permanent fencing and a conservation
covenant. ELS analysis shows that the creek will have a much higher level of functionality
post-development than it currently enjoys. Overall, the Applicant believes that the wetlands
and habitat conditions in this stretch of the creek will be improved not harmed, by this
development. Mr. Printz introduced a Bohn v. Fred Meyer 111 Wn App 711 (2002) in support
of the Applicant’s contention that a cumulative effects analysis should not be required.

On the procedural SEPA appeal there is no evidence of probable adverse impact. SEPA
analysis is all one, so there is no phase review even if the project is phased.

The Applicant relies on WAC 222-16-031(3)(b)(i)(A) for his conclusion, quoted on page 3 of Ex. 44.
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Public Testimony:

Keith Hirokawa, representing the Friends of Curtain Creek said that he has not had an
opportunity to review many of the most recent Exhibits discussed tonight; in particular, he has
also not been allowed to review Ex. 8, which covers cultural resources on this site. The major
issues come down to riparian habitat and buffers. With respect to SEPA, this is an
informational statute; it requires that the relevant information be made available before ground
is broken. Code does not require duplicative review. A literature review clearly indicates that
impacts to the riparian zone extend out at least 100 feet from the riparian zone; there is no
mitigation for that 100 feet on the east side. Mr. Hirokawa said that, in his view, the Bohm v.
Fred Meyer case is not relevant to this case. This development, if it proceeds, will impair the
ability to provide salmon recovery and habitat restoration measures in this portion of Curtain
Creek. It is a cumulative impacts issue, because a variety of projects are affecting this water
body. It doesn’t seem overly burdensome to require a cumulative impacts study.

With respect to the phased review issue, Mr. Hirokawa continued, there is no analysis of the
impacts of this phased development on the creek. The road will eventually cross the creek and
go through the riparian area, but there is no analysis of the cumulative impacts of that next
phase of the development. SEPA requires analysis of those known future impacts at the
earliest possible time, in this case, as soon as it is known the road is going to be built. He cited
the Port of Vancouver v. Clark Public Utilities (03-149 and 03-151) in support of this position.

Included in Ex. 8 is the archaeological survey; there were findings there that came back
positive. The surveyor, however, determined that no further work was needed. Mr., Hirokawa
reiterated that he has not been able to review Ex. 8.

With respect to the HCO, the Applicant is allowed to reduce the buffer in certain areas, so long
as the size, function and values of the riparian are maintained — no net loss to any of those
factors. Clark County Code 40.440.020.C.3 only applies to existing lots, not new lots. My
reading of this is that this is for future, not existing lots — this is a division, not a clearing,
proposal. Another problem is the western side of the creek — either it is or it is not a part of this
project.

3. Required riparian zone widths on clearing proposals on existing lots
may be varied through the use of internal riparian zone averaging.
Subject to review under this chapter, for clearing proposals on existing
lots, portions of the riparian zone can be reduced up to fifty percent
(50%) from the normal standards of this chapter if riparian zone widths
are correspondingly increased elsewhere within the Applicant parcel,
such that the overall size and function and values of the riparian zone
are maintained in the parcel.

The code defines riparian zones not in terms of form, but in terms of function, and requires the
application of best available science. The issue is whether or not the averaging scheme is
supported by the best available science. Mr. Hirokawa submitted “Management
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Recommendations for Washington’s Priority Habitats” (Ex. 46) for the proposition that best
available science is not being applied in this case because the project lacks 200-foot buffers on
both sides of the creek.

The Examiner asked whether on this site, specifically, there evidence in the record that there
are some habitat values that would be sacrificed under this proposed development. Why
wouldn’t the literature constitute that kind of evidence? Mr. Hirokawa asked. Because you
have to establish impacts to this particular site, this particular stretch of the creek, the
Examiner replied. The evidence, as far as | understand, is that WDFW has presumed fish use
for this portion of Curtain Creek, which means best available science must be used to curtail
impacts to the creek and its riparian areas, replied Mr. Hirokawa, adding that, lacking site
access, he does not have an expert analysis in support of his argument. So based on the
function established for this particular stream, you’re arguing that the relevant riparian criteria
are not being met? the Examiner asked. Essentially, yes, Mr. Hirokawa replied. You still need
evidence that certain functions are being compromised by the Applicant’s approach to habitat
conservation in this particular reach of the creek, concluded the Examiner.

You’re asking for additional time to examine the submittals over what period of time? the
Examiner asked. The submittals over the past year, Mr. Hirokawa replied. He added that many
of the studies the Applicant is relying on in support of his position are wetlands studies, not
riparian studies.

Staff Response

David Howe, County habitat biologist, said this project was reviewed using whatever on-the-
ground features existed. In this case, the Applicant has provided a proposal that results in a net
gain of habitat functionality. WDFW has reviewed the Applicant’s proposal and reached the
same conclusion, so it was relatively easy to write the conclusion we did.

Steve Schulte addressed condition A-27, regarding access from Padden Expressway to the
commercial area; he said he didn’t write this condition, but believed that Staff’s conclusion
was that access would come from 88" or 94", with no direct access from Padden to the
commercial area. He referenced County code 40.350.030B.4.d (1) in support of this
conclusion. He noted that Subsection (1) closes the door on the question of access from an
arterial. In view that the areas may be rezoned and there is no current proposal for the site can
we decode the access issue if and when that portion comes up for site plan review? the
Examiner asked. Yes, Mr. Schulte replied.

Dan Carlson stated that with respect to the availability of the archaeological survey, that
survey is not a part of the public record, in order to prevent looting and depredation. Ex. 42
includes the relevant citation, said Carlson, adding that he has reviewed the archaeological
report and it is the basis for Condition D-1.

Applicant Rebuttal
Mr. Printz said that there appears to be some misunderstanding of the mitigation plan for this
site — mitigation is planned for both sides of the creek. With respect to the best available
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science argument, the ordinance is based on best available science; there is not one shred of
scientific data in the record that shows that the Applicant would be violating the ordinance or
doing harm to these environmental features or to fish and wildlife. He reiterated that both the
County and WDFW have reviewed and supported the Applicant’s mitigation plan. With
respect to the phased review argument, Mr. Printz noted that the two phases currently planned
for development are before the Examiner at this time. The need for access to the commercial
site is purely speculative at this time, and can likely be accommodated through alternative
access routes. Buffer averaging applies to this development. He reiterated that there is no
evidence in the record to show that this application would violate any applicable County or
state standard.

The Examiner noted that there has been a request for some additional time for Mr. Hirokawa
to review recent submittals. He agreed to grant 10 days for Appellant review and 10 days for
Applicant rebuttal, beginning tomorrow.

Open Record Period:

Ex. 47: A September 3, 2004 Comment Letter from Mr. Hirokawa.

Mr. Hirokawa addresses three issues: SEPA Noncompliance, Internal Buffer Averaging,
Nature of evidence required.

SEPA Compliance:

. The County bears the burden of demonstrating the environmental impacts, including
off-site impacts have been considered, including contribution to the cumulative
impacts.

. WRIA 28 (which includes Curtin Creek) has identified accumulation of development

as impacting the likelihood of habitat restoration. This is also the time to examine the
impacts of a road stubbed at Curtin Creek for future extension into Phase I1I.

. The application proposes intrusion into riparian buffer areas on the east side and that
loss has not been studied under SEPA. Compliance with HCO buffer averaging does
not discharge SEPA study obligation. There has not been watershed-level study to
determine the habitat, water quality and quantity needs of Curtin Creek at this location.
Under SEPA, if otherwise applicable ordinance does not mitigate or require
consideration of such impacts, then SEPA may not be avoided.

. The memo than discusses lead agency responsibility under SEPA of having a prima
facie burden to show prima facie compliance with procedural requirements of SEPA.
Mr. Hirokawa’s argument appears to be that the county has not conducted a required
site-specific review sufficient to show a prima facie compliance.

HCQO’s Internal Buffer Averaging:

. Under the HCO scheme, a riparian buffer may be reduced up to 50% “if riparian zone
widths are correspondingly increased elsewhere within the Applicant parcel, such that
the overall size and function and values of the riparian zone are maintained.”?

2 CCC 40.440.020.C.3
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. The Applicant’s proposal to reduce the eastern side by 100 feet and to increase western
buffer by 100 feet is not consistent with DFW’s best available science conclusion that a
200 foot buffer should be required, citing WDFW Management Recommendations for
Washington’s Priority Habitats, Riparian (December 1997) at 78. (Ex. 46 - does not
contain page 78). Mr. Hirokawa asserts that the Applicant needs to explain divergence
from DFW’s findings.

. Mr. Hirokawa then argues that DFW’s recommendations are binding on the County,
whether or nor the recommendations are site specific, if the site falls under the general
recommendations definitions or descriptions.

. The Staff and the Applicant are in error when they argue the best science rule is only
applicable to the delineation of habitat areas. The best science rule is also applicable to
protection of that habitat under RCW 33.70A.172 (1). The HCO also requires the use
of best scientific information during the project review and that obligation does not
cease simply because HCO itself reflects best science.

. Consultation with DFW is required and there is nothing in the record that such
consultation took place. The Applicant relied on wetland literature to determine the
size of the buffer and this may not apply to riparian areas. The DFW Recommendations
requires, as a minimum, that a variation of the buffer width be supported by additional
site specific and watershed area studies.(Citing page 83 also not in the record)

Ex. 48 A September 15, 2004 Final Brief from Mr. Printz

In Summary, Mr. Printz makes the following points, all of which are discussed in more detail

in the relevant habitat and SEPA findings:

. The Appellants still have not provided any expert testimony analyzing the approval
criteria under the HCO. The record is devoid of any evidence demonstrating that the
Applicant’s proposal does not comply with the County’s HCO.

. WDFW Management Recommendations: The Appellants’ premise that a watershed
level study is required is simply a misreading and incorrect application of the WDFW
Management Recommendations for Priority Habitats relating to riparian zones (“PHS
Riparian Recommendations’)

. The PHS Riparian Recommendations state that, “site specific activities should strive to
retain or restore fully functioning riparian habitat and habitat characteristics that are
required by fish and wildlife.”® The Appellants ignore this language and instead focus
on the literature discussing generalized impacts to riparian zones

. The HCP’s functional analysis demonstrates that the post-project level of riparian
function will improve over that which currently exists. In addition, all of these
characteristics will be replaced or greatly improved by the mitigation plan.

. Appellants argue the Applicant’s plan does not meet the criteria because the reduction
of buffer width on the eastern side of the creek is not balanced out by the buffer width
expansion on the western side of the creek. Appellants provide no evidence, other than
speculation, to support this contention.

. Appellants miss the mark with their interpretation of the PHS Riparian
Recommendations. They fail to understand that these recommendations are designed

® PHS Riparian Recommendations at page 79.
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to assist local governments in the establishment of development regulations. With
respect to site-specific conditions, the PHS Riparian Recommendations promote the
use of site-specific studies and mitigation plans stating, “site specific activities should
strive to retain or restore fully functioning riparian habitat and habitat characteristics
that are required by fish and wildlife.”* Similarly, the approval criteria under the HCO
require that the HCP substantially maintain the level of habitat functions and values.’

. The Applicant has provided a plan that has been reviewed and approved by both Clark
County and WDFW. The plan establishes the baseline conditions for the Curtin Creek
riparian zone and then demonstrates that the activities to be undertaken will
substantially maintain, and even increase, the levels of habitat functions and values.
The Appellants have provided the Examiner with no scientific analysis of any kind.
They fail to provide any site-specific analysis of this riparian zone or any critique of
the Applicant’s plan aside from the mistaken assertion that a 200 foot buffer is
“required”.

. SEPA: Cumulative Impacts: There is no proposal to develop the west side of the
creek at this time. There is no plan for a crossing of Curtin Creek at this time. The
Merritt’s Hideaway development now before the Examiner and the potential
development on the west side of the creek are not a single course of action. The
development of Merritt’s Hideaway will occur with or without development of the
property on the west side of the creek.

. Watershed Level Studies: the Appellants are mistaken regarding the requirement that
a watershed level study be done for this site specific development. Accordingly, it is
inappropriate to require SEPA review for the impacts in the entire Salmon Creek water
shed. This area is enormous. The Appellants reliance upon the PHS Riparian
Recommendations in this regard is misplaced. The SEPA review in this case
adequately evaluated the impacts to Curtin Creek and the mitigation measures imposed
under the HCO dictated that the County issue a DNS for the project.

FINDINGS

Only issues and approval criteria raised in the course of the application, during the hearing or
before the close of the record are discussed in this section. All approval criteria not raised by
Staff, the Applicant or a party to the proceeding have been waived as contested issues, and no
argument with regard to these issues can be raised in any subsequent appeal. The Examiner
finds those criteria to be met, even though they are not specifically addressed in these findings.
The following issues were either raised by the Applicant, addressed by Staff in its original
report (Ex. 23) as amended in the revised Report and recommendations (Ex. 35), or by agency
comments on the application, by the SEPA appellants and other public commentators and the
Examiner adopts the following findings with regard to each:

Finding 1

* PHS Riparian Recommendations at page 79.

5 CCC 40.440.020(A)(2)(a)
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In the Staff Report and recommendation (Ex. 23), county Staff recommended that the Hearings
Examiner deny the proposed subdivision because Staff could not find that the proposal
complied or could comply with CCC 12.05A (Transportation), CCC 12.40 (Transportation
Concurrency Management), and CCC 13.29 (Stormwater and Erosion Control). The
Applicant has since submitted road modification request (Ex. 25), a revised traffic study (Ex.
17), and a revised stormwater plan (Ex. 26 & 27). Staff has reviewed this new information
(See Ex. 33, and 34) and now finds that the proposal can comply with these code sections.
Staff now recommends approval of the proposed subdivision, notwithstanding a SEPA appeal
filed by Mr. Hirokawa on behalf of the Friends of Curtin Creek and Mr. Bishop on August 4,
2004 (Ex. 28).

The vesting finding on page 3 of the original Staff Report is not contested. (Ex. 28)

LAND USE:

Finding 2

This project is proposed for phased development as shown on the proposed preliminary plat
(Ex. 5). Any extension requests shall be in compliance with CCC 18.600.105. (See Condition
E-2) Only Phase 1 and 2 areas which are zoned R1-6 are proposed for development. No
commercial or residential development is proposed west of Curtin Creek including in the
which is primarily zoned CH with a sliver of R1-6 zoning which is west of wetland buffer and
part of the Habitat Conservation buffer. The bulk of the area west of Curtin Creek is zoned
CH and 2.23 acres of that is dedicated to the habitat buffer. The commercial lot is designated
as lot 146.

Some of the difficulty of analyzing this case, SEPA appeal as well as the Staff discussion,
comes from the fact that there is different zoning in Phase 3, CH and that nothing is being
proposed for phase 3, lot 146, because of access difficulties. With no direct access allowed
outright to major streets, the applicant has indicated that he will seek a rezone to residential,
since residential market, unlike commercial, prefers non-major streets. Thus the key fact
remains that all this application seeks is the creation of a lot whose fate will decided in the
future. The impacts of this lot in light of absence of a committed access point and designated
use makes many points raised by the appellants and some of the concerns raised by staff
premature. If the lot is rezoned residential the key issues of access and any impacts of the
access choice will be decided during preliminary plat review. If the lot is not rezoned and the
applicant makes a commercial development proposal then the key issues will be addressed
during site plan review.

Finding 3
CCC 18.411.015 (B) (2) states:

“The density for property developed in single-family zone districts, if
encumbered by land identified as sensitive due to the presence of steep slopes,
unstable land, historical or archaeological sites, wetlands and buffers, or other
permanent physical development limitations as may be determined by the
planning director or land voluntarily set aside for open space or commons as
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approved by the planning director, from the gross acreage may be transferred to
the remaining unencumbered land areas on the same development site...”

Within the portion of the subject property zoned R1-6, the Applicant is proposing to transfer
density from an area encumbered by wetlands and habitat to the remaining unencumbered
areas on the site using the density transfer provisions of CCC 18.411.015(B).

Finding 4

CCC 18.308.060 requires a minimum lot size of 6,000 square feet for new lots in the R1-6
zone. CCC 18.411.015 allows a maximum lot density of 5.8 dwelling units per acre for the
area from which density is being transferred. Therefore, allowable density calculations are as
follows (Please note: these calculations are based only on the portion of the property zoned
R1-6):

Total site area: 29.19 acres

Wetland and Habitat Areas: 3.73 acres

Area deducted for right-of-way: 6.66 acres

Area of site not using density transfer: 29.19 - (3.73 + 6.66) = 18.8 acres

Max. lots allowed without density transfer: (18.8 X 43,560) / 6,000 square feet = 136 lots
Min. lots allowed without density transfer: (18.8 X 43,560)/8,500 square feet = 96 lots
Total lots transferred: 3.73 X 5.8=21lots

Total minimum lots allowed for this application: 96 lots
Total maximum lots allowed for this application: 136 + 21 = 157 lots

The Applicant is proposing 145 lots (and 1 commercial lot), which therefore is in compliance
with these requirements.

Finding 5

CCC 18.411.015(B) (2) (B) states, “A recorded covenant shall be placed on those areas or
tracts from which density is transferred prohibiting any development of the parcel or tract
inconsistent with its intended use.” Therefore, prior to final plat approval the Applicant shall
provide a covenant for recording, or a copy of a recorded covenant, which prohibits any
development of the wetland and habitat areas. (See Condition A-1)

Finding 6

Table 402A-1 would require buffering and landscaping along the northern & eastern portion of
Lot 146 where the property abuts R1-6 zoning. If the property is rezoned to single-family
residential zoning, then this landscaping requirement would not apply. If it is not rezoned,
then the landscaping requirement would be deferred to the time of site plan review.

Buffering and landscaping would also be required along the western and southern portion of
the Lot 146, where the property abuts CH zoning. If the property is rezoned, then different
buffers will be required. These buffers would be established at the time of subdivision review
for Phase 3. If the property is not rezoned, then the landscaping requirement would be



FINAL DECISION Page - 13
MERRITT'S HIDEAWAY SUBDIVISION (PLD2004-00041)

deferred to the time of site plan review. Based on the above review, no landscaping and
buffering conditions are warranted at this time.

HABITAT:

Finding 1

There are two mapped riparian Habitat Conservation Zone (HCZ's) areas present on the
subject parcel. The riparian designations are associated with Curtin Creek and a tributary
(Padden Creek). Both streams are Department of Natural Resources (DNR) type 3
watercourses in this area.

According to CCC Table 40.440.010(C) (1) (a) of the Habitat Conservation Ordinance (HCO),
a DNR type 3 watercourse requires a 200-foot riparian Habitat Conservation Zone (HCZ). The
HCZ extends outward from the ordinary high water mark 150 feet, or to the edge of the
existing 100-year floodplain, whichever is greater. In this case, the former of the two
measurements defines the extent of the riparian HCZ.

Finding 2 - Watercourse Classification Issue

Mr. Hirokawa in his SEPA appeal and comments raises the issue of whether the watercourse is
properly classified. On page 8 of his SEPA appeal/comment he argues that A “Type 3 water”
is defined as “segments of natural waters which are not classified as Type 1 or 2 Waters, and
have a moderate to slight fish, wildlife and human use.” (WAC 222-26-031(3) “Fish use” is
presumed for “stream segments having a defined channel of 2 feet or greater within the
bankfull width in Western Washington. . . and having gradient of 16 percent or less.” (WAC
222-16-031(3)(A). From this he concludes that since there is no contention against fish use of
Curtin Creek, it should be analyzed as Type | or 2. However, Type 3 contemplates slight fish
and human use.

Type 1 water is an identified shoreline of the state and Curtain Creek cannot be considered a
Type 1 stream because it is not so identified (See WAC 173-18-100 Clark County Streams
listings). To be a Type 2 stream, the creek must be 20 feet wide and provide functional
spawning or rearing habitat for fish; there is no evidence in the record that would show that for
Curtain Creek, which is shown as a Type 3 stream in the County’s records.® Curtin Creek is
approximately 3 feet wide, shallow with a sandy bottom. Both the County and WDFW agree
on that designation. The Examiner finds no basis for challenging Type 3 classification within
the context of this application.

Finding 3 - Endangered Fish

Within the context if “Fish Use” Friends and Mr. Bishop claim that Curtin Creek and its
associated floodplain are known to support populations of Coho and Steelhead. Later he
alludes to “the absence of sensitive species analysis”. Elsewhere he argues that Curtin Creek
is mapped for supporting Coho and steelhead and questions, in a non-specific way, whether
the mitigation and buffer averaging adequately address the presence of these fish.

® The Applicant relies on WAC 222-16-031(3)(b)(i)(A) for his conclusion, quoted on page 3 of Ex. 44.
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These concerns are all addressed extensively by two biologists in the memo from ELS (Ex. 38)
and | find that memorandum totally persuasive as | do the testimony of the County’s habitat
biologist. To summarize their points:

. “presumed presence” of Coho and steelhead differs from “documented presence” The
presence occurs toward the confluence with Salmon Creek and not in this reach of
Curtin.

. the documented fish upstream of the property is speckled dace, which is why the
stream is classified as Type 3 and Type 4.

. There are in stream or stream channel modifications being proposed. Sensitive species

analysis is not required because the riparian buffer and associated wetland will be
enhanced to improve functions - see below. “Presumed presence” does not trigger state
or federal Endangered Species Act review in absence in in-water or over-water work in
Curtin Creek.

. The HCP provided extensive review of all the habitat functions.

. As Mr. Printz emphasized in his testimony and is discussed on page 3 of Ex. 38 -
agricultural activity and routine ditching of the stream, including periodic removal of
the shrubs, will be stopped and an enhanced conservation areas established.

In conclusion, there are no documented 